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STATEMENT OF THE CASE
Nature of the Case
Bernadette Nelson appeals from the judgment of conviction entered upon
her conditional guilty plea to felony driving under the influence.
Statement of Facts and Course of the Proceedings
In its order denying Nelson’s motion in limine, the district court
summarized the underlying facts as follows:
On Monday, March 31, 2014 at approximately 11:30 a.m.
Trooper Bingham responded to a two vehicle crash with injuries on
I-84 between Jerome’s East and West exit. EMT personnel and
other County Sheriff’s Deputies were on scene at the time Trooper
Bingham arrived though EMT personnel had already transported
the defendant, Bernadette Nelson (Nelson), to St. Luke’s Magic
Valley Hospital in Twin Falls for medical attention. A Sheriff’s
Deputy informed him that EMTs reported that the driver of one of
the vehicles, the defendant, smelled of alcohol.
After Nelson arrived at St. Luke’s a phlebotomist took
multiple samples of the defendants [sic] blood, first collecting
evidentiary samples for ISP and then samples for the hospital’s
purposes for medical treatment of the defendant.
(R., pp.280-281 (footnote omitted).)
The officers did not attempt to obtain a warrant for the blood draws. (See
R., p.164.) The blood sample retained and tested by the Idaho State Police
revealed a BAC of .320.1 (R., p.82; PSI, p.22.) The state charged Nelson with

1

Nelson’s medical records are not a part of the appellate record, but at the
change of plea hearing, the prosecutor stated that the hospital’s testing on
Nelson’s blood plasma “came back at a .326 [BAC] which, I believe, converts to
like a .26 or a .28 when you do the conversion from the plasma to the whole
blood.” (6/22/15 Tr., p.23, Ls.10-13.)
1

felony aggravated driving under the influence, misdemeanor driving with an
invalid license, and two infractions. (R., pp.93-94.)
Nelson filed a motion to suppress the results of the testing conducted
upon the blood drawn for Idaho State Police investigatory purposes.2
pp.110-113.)

(R.,

After a hearing (R., pp.128-131), the district court granted the

motion (R., pp.163-185).

The court concluded that the state failed to

demonstrate exigency, consent, or any other exception to the warrant
requirement. (R., pp.168-181.)
Then, after the state disclosed medical records that it obtained from St.
Luke’s Magic Valley Medical Center, Nelson filed a motion in limine to exclude
any references at trial to alcohol testing performed, for treatment purposes, by
the hospital on Nelson’s blood. (R., pp.195-197.) Nelson argued that results of
the testing performed by the hospital were inadmissible at trial because the
testing was not performed in compliance with I.C. § 18-8004(4) and the relevant
Idaho State Police standard operating procedures. (Id.)

Specifically, Nelson

argued, the test was not performed in a laboratory operated by the Idaho State
Police or by a method approved by the Idaho State Police, the testing was of
blood serum rather than whole blood, and the testing was not based upon a
formula of grams of alcohol per one hundred cubic centimeters of blood. (Id.)

2

Nelson also moved to suppress statements she made at the hospital on the
ground that she did not receive Miranda warnings prior to being subjected to a
custodial interrogation. (R., p.111.) The district court denied this portion of the
motion (R., pp.181-183), and Nelson has not appealed this determination.
2

The district court denied the motion in limine. (R., pp.280-286.) The court
concluded that even if the hospital’s testing methods did not comply with I.C.
§ 18-8004(4) and the relevant Idaho State Police standard operating procedures,
this did not constitute a per se bar to the admissibility of the hospital’s test
results. (Id.) The court noted that the state still has the opportunity to attempt to
lay adequate foundation for the testing through expert testimony at trial, and that
there was no information before it indicating that it would be impossible for the
state to do so. (Id.)
Pursuant to a Rule 11 plea agreement with the state, Nelson entered a
conditional Alford guilty plea to felony aggravated driving under the influence,
preserving her right to appeal from the trial court’s denial of her motion in limine.
(R., pp.313-323; see generally 6/22/15 Tr.) The state dismissed the remaining
charges. (R., p.344.) Consistent with the Rule 11 plea agreement, the district
court imposed a unified 10-year sentence with two years fixed but suspended the
sentence and placed Nelson on probation for 15 years. (R., pp.335-343; 9/14/15
Tr., p.34, L.18 – p.38, L.21.) Nelson timely appealed. (R., pp.350-353.)

3

ISSUE
Nelson states the issue on appeal as:
Did the district court abuse its discretion when it denied Ms.
Nelson’s motion in limine?
(Appellant’s brief, p. 4.)
The state rephrases the issue as:
Has Nelson failed to show that the district court abused its discretion in
denying her motion in limine to exclude testing results of blood drawn by St.
Luke’s Medical Center for treatment purposes?

.
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ARGUMENT
Nelson Has Failed To Show That The District Court Abused Its Discretion In
Denying Her Motion In Limine To Exclude Testing Results Of Blood Drawn By
St. Luke’s Medical Center For Treatment Purposes
A.

Introduction
Nelson contends that the district court abused its discretion by denying her

motion in limine to exclude results of testing performed on her blood by
St. Luke’s Magic Valley Medical Center. (Appellant’s brief, pp.5-7.) A review of
the record and applicable law reveals that the district court acted well within its
discretion to deny Nelson’s motion.
B.

Standard Of Review
“The decision whether to admit evidence at trial is generally within the

province of the trial court.” State v. Healy, 151 Idaho 734, 736, 264 P.3d 75, 77
(Ct. App. 2011) (citation omitted).

“[A] trial court’s determination as to the

admission of evidence at trial will only be reversed where there has been an
abuse of that discretion.”

Id.

Foundation is a preliminary question of

admissibility to be decided by the trial court. I.R.E. 104.
C.

The District Court Acted Well Within Its Discretion In Denying Nelson’s
Motion In Limine
Pursuant to I.C. § 18-8004(4), evidence that a defendant had an alcohol

concentration of .08 or above at the time of evidentiary testing is conclusive proof
of the defendant’s guilt. State v. Tomlinson, 159 Idaho 112, ___, 357 P.3d 238,
246 (Ct. App. 2015). In order to have the results of an alcohol evidentiary testing
admitted as evidence at trial for driving under the influence, the state must make
5

a foundational showing to ensure the reliability of the test results.

State v.

Mazzuca, 132 Idaho 868, 869, 979 P.2d 1226, 1227 (Ct. App. 1999) (citing State
v. Utz, 125 Idaho 127, 129, 867 P.2d 1001, 1003 (Ct. App. 1993)).
The state may establish foundation for evidentiary testing results in either
of two ways. Healy, 151 Idaho at 736, 264 P.3d at 77; State v. Haynes, 159
Idaho 36, __ 355 P.3d 1266, 1272-1274 (2015). First, Ida Code § 18-8004(4)
provides an expedient method for admitting BAC test results into evidence when
the analysis is conducted pursuant to Idaho State Police standards. That statute
provides, in relevant part:
Notwithstanding any other provision of law or rule of court, the
results of any test for alcohol concentration and records relating to
calibration, approval, certification or quality control performed by a
laboratory operated or approved by the Idaho state police or by any
other method approved by the Idaho state police shall be
admissible in any proceeding in this state without the necessity of
producing a witness to establish the reliability of the testing
procedure for examination.
However, the Idaho appellate courts have made clear that I.C. § 188004(4) and compliance with valid Idaho State Police standard operating
procedures is not the exclusive means by which necessary foundation may be
established for alcohol evidentiary testing results. Alternatively, the state may
“call an expert witness to establish the reliability of the test, thereby making test
results admissible.” Healy, 151 Idaho at 737, 264 P.3d at 78 (citing State v.
Charan, 132 Idaho 341, 343, 971 P.2d 1165, 1167 (Ct. App. 1998)); see also
Haynes, 159 Idaho at __, 355 P.3d at 1276 (affirming the magistrate court’s
denial of Haynes’ motion in limine to exclude blood test results even when the
associated Idaho State Police standard operating procedures upon which
6

foundation would have been based pursuant to I.C. § 18-8004(4) were deemed
void, because the state could have utilized an expert witness to lay foundation for
blood tests at trial).
In this case, Nelson filed a motion in limine seeking to exclude references
to, and the results of, blood tests performed by the St. Luke’s Magic Valley
Medical Center for treatment purposes. (R., pp.195-197.) Similarly to the DUI
defendant in Haynes, Nelson argued that, because the blood test was not
performed by a laboratory operated or approved by the Idaho State Police, or by
any other method approved by the Idaho State Police, the state could not lay
adequate foundation for the blood test results. (Id.)
The district court denied the motion. (R., pp.280-286.) The court correctly
recognized that I.C. § 18-8004(4) was not the exclusive means by which
adequate foundation for the test results could be established, and therefore, the
state’s inability to utilize I.C. § 18-8004(4) and the Idaho State Police standard
operating procedures to establish foundation for the blood was not a per se bar
to admissibility. (Id.) Had the case gone to trial, the state would still have had
the opportunity to establish adequate foundation through expert witness
testimony. However, because Nelson pled guilty prior to trial, the district court
never had to determine whether the state could present sufficient evidence to
establish adequate foundation.

On appeal, Nelson has not attempted to

distinguish Haynes or argue why it should not apply in this case.
Because I.C. § 18-8004(4) does not operate as a per se bar to the
admissibility of blood test results, Nelson has failed to demonstrate that the
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district court abused its discretion in denying her motion in limine to exclude
references to, and the results of, the blood tests performed by St. Luke’s Magic
Valley Medical Center.

This Court should therefore affirm the district court’s

order denying Nelson’s motion.
CONCLUSION
The state respectfully requests that this Court affirm the district court’s
order denying Nelson’s motion in limine.
DATED this 20th day of June, 2016.

_/s/ Mark W. Olson______
MARK W. OLSON
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 20th day of June, 2016, served a true
and correct copy of the foregoing BRIEF OF RESPONDENT by emailing an
electronic copy to:
REED P. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.
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_/s/ Mark W. Olson_____
MARK W. OLSON
Deputy Attorney General
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